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to be applied first to deferred install-
ments.

(5) A charge may not be collected for
the deferral of an installment or any
part thereof if, with respect to that in-
stallment, a refinancing or consolida-
tion agreement is concluded by the
parties, or a late charge has been im-
posed or collected, unless such late
charge is refunded to the borrower or
credited to the deferral charge.

(h) Notice before repossession, fore-
closure, or acceleration. (1) Except in the
case of abandonment or other extreme
circumstances, no action to repossess
or foreclose, or to accelerate payment
of the entire outstanding balance of
the obligation, may be taken against
the debtor until 30 days after the credi-
tor sends the debtor a notice of default
in the form set forth in paragraph
(h)(2) of this section. Such notice shall
be sent by registered or certified mail
with return receipt requested. In the
case of default on payments, the sum
stated in the notice may only include
payments in default and applicable late
or deferral charges. If the debtor cures
the default within 30 days of the post-
mark of the notice and subsequently
defaults a second time, the creditor
shall again give notice as described in
this paragraph (h)(1). The debtor is not
entitled to notice of default more than
twice in any one-year period.

(2) The notice in the following form
shall state the nature of the default,
the action the debtor must take to
cure the default, the creditor’s in-
tended actions upon failure of the debt-
or to cure the default, and the debtor’s
right to redeem under state law.

To:
Date: , 19

NOTICE OF DEFAULT AND RIGHT TO CURE

DEFAULT

Name, address, and telephone number of
creditor

Account number, if any
Brief identification of credit transaction
You are now in default on this credit

transaction. You have a right to correct
this default within 30 days from the post-
marked date of this notice.

If you correct the default, you may con-
tinue with the contract as though you
did not default. Your default consists of:

DESCRIBE DEFAULT ALLEGED

Cure of default: Within 30 days from the
postmarked date of this notice, you may
cure your default by (describe the acts
necessary for cure, including, if applica-
ble, the amount of payment required, in-
cluding itemized delinquency or deferral
charges).

Creditor’s rights: If you do not correct
your default in the time allowed, we may
exercise our rights against you under the
law by (describe action creditor intends
to take).

If you have any questions, write (the credi-
tor) at the above address or call (credi-
tor’s designated employee) at (telephone
number) between the hours of and
on (state days of week).

If this default was caused by your failure
to make a payment or payments, and
you want to pay by mail, please send a
check or money order; do not send cash.

[54 FR 49715, Nov. 30, 1989, as amended at 61
FR 50984, Sept. 30, 1996]

§ 590.100 Status of Interpretations
issued under Public Law 96–161.

The Office continues to adhere to the
views expressed in the formal Interpre-
tations issued under the authority of
section 105(c) of Pub. L. 96–161, 93 Stat.
1233 (l979). These interpretations, which
relate to the temporary preemption of
state interest ceilings contained in
Pub. L. 96–161, may be found at 45 FR
2840 (Jan. 15, 1980); 45 FR 6165 (Jan. 25,
1980); 45 FR 8000 (Feb. 6, 1980); 45 FR
15921 (Mar. 12, 1980).

§ 590.101 State criminal usury statutes.

(a) Section 501 provides that ‘‘the
provisions of the constitution or laws
of any state expressly limiting the rate
or amount of interest, discount points,
finance charges, or other charges shall
not apply to any’’ federally-related
loan secured by a first lien on residen-
tial real property, a residential manu-
factured home, or all the stock allo-
cated to a dwelling unit in a residential
housing cooperative. 12 U.S.C. 1735f–7
note (Supp. IV 1980). The question has
arisen as to whether the federal statute
preempts a state law which deems it a
criminal offense to charge interest at a
rate in excess of that specified in the
state law.

(b) In the Office’s view, section 501
preempts all state laws which expressly
limit the rate or amount of interest
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chargeable on a federally-related resi-
dential first mortgage. It does not mat-
ter whether the statute in question im-
poses criminal or civil sanctions; sec-
tion 501, by its terms, preempts ‘‘any’’
state law which imposes a ceiling on
interest rates. The wording of the fed-
eral statute clearly expresses an intent
to displace all direct state law re-
straints on interest. Any state law that
conflicts with this Congressional pur-
pose must yield.

PART 591—PREEMPTION OF STATE
DUE-ON-SALE LAWS

Sec.
591.1 Authority, purpose, and scope.
591.2 Definitions.
591.3 Loans originated by Federal savings

associations.
591.4 Loans originated by lenders other

than Federal savings associations.
591.5 Limitations on exercise of due-on-sale

clauses.
591.6 Interpretations.

AUTHORITY: Sec. 5, 48 Stat. 132, as amended
(12 U.S.C. 1464); sec. 341, 96 Stat. 1505, as
amended (12 U.S.C. 1701j–3).

SOURCE: 54 FR 49718, Nov. 30, 1989, unless
otherwise noted.

§ 591.1 Authority, purpose, and scope.

(a) Authority. This part contains reg-
ulations issued under section 5 of the
Home Owners’ Loan Act of 1933, as
amended, and under section 341 of the
Garn-St Germain Depository Institu-
tions Act of 1982, Pub. L. 97–320, 96
Stat. 1469, 1505–1507.

(b) Purpose and scope. The purpose of
this permanent preemption of state
prohibitions on the exercise of due-on-
sale clauses by all lenders, whether
federally- or state-chartered, is to reaf-
firm the authority of Federal savings
associations to enforce due-on-sale
clauses, and to confer on other lenders
generally comparable authority with
respect to the exercise of such clauses.
This part applies to all real property
loans, and all lenders making such
loans, as those terms are defined in
§ 591.2 of this part.

§ 591.2 Definitions.

For the purposes of this part, the fol-
lowing definitions apply:

(a) Assumed includes transfers of real
property subject to a real property
loan by assumptions, installment land
sales contracts, wraparound loans, con-
tracts for deed, transfers subject to the
mortgage or similar lien, and other
like transfers.‘‘Completed credit appli-
cation’’ has the same meaning as com-
pleted application for credit as pro-
vided in § 202.2(f) of this title.

(b) Due-on-sale clause means a con-
tract provision which authorizes the
lender, at its option, to declare imme-
diately due and payable sums secured
by the lender’s security instrument
upon a sale of transfer of all or any
part of the real property securing the
loan without the lender’s prior written
consent. For purposes of this defini-
tion, a sale or transfer means the con-
veyance of real property of any right,
title or interest therein, whether legal
or equitable, whether voluntary or in-
voluntary, by outright sale, deed, in-
stallment sale contract, land contract,
contract for deed, leasehold interest
with a term greater than three years,
lease-option contract or any other
method of conveyance of real property
interests.

(c) Federal savings association has the
same meaning as provided in § 541.11 of
this chapter.

(d) Federal credit union means a credit
union chartered under the Federal
Credit Union Act.

(e) Home has the same meaning as
provided in § 541.14 of this chapter.

(f) Savings association has the same
meaning as provided in § 561.43 of this
chapter.

(g) Lender means a person or govern-
ment agency making a real property
loan, including without limitation, in-
dividuals, Federal savings associations,
state-chartered savings associations,
national banks, state-chartered banks
and state-chartered mutual savings
banks, Federal credit unions, state-
chartered credit unions, mortgage
banks, insurance companies and fi-
nance companies which make real
property loans, manufactured-home re-
tailers who extend credit, agencies of
the Federal government, any lender ap-
proved by the Secretary of Housing and
Urban Development for participation
in any mortgage insurance program
under the National Housing Act, and
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